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COSMO Pharmaceuticals N.V. 

Information Document  

regarding certain changes as a result of a cross-border merger between 

COSMO Pharmaceuticals S.A. as disappearing and delisted and COSMO 

Pharmaceuticals N.V. as acquiring and newly listed entity 

INTRODUCTION 

On 30 March 2016 and 7 April 2016 a cross-border merger plan (“Merger Plan”) was (pub-

lished and) filed in accordance with the applicable provisions under Dutch and Luxembourg 

laws. In the Merger Plan it was proposed by the boards of COSMO Pharmaceuticals S.A. and 

COSMO Pharmaceuticals N.V. to merge whereby COSMO Pharmaceuticals S.A. will act as 

disappearing company and COSMO Pharmaceuticals N.V. as acquiring company (“Mer-

ger”). The Merger Plan is available at http://www.cosmopharmaceuticals.com/ir/shareholders 

-meeting-in-luxembourg. The shareholders' meeting of COSMO Pharmaceuticals S.A. ap-

proved the Merger on 12 May 2016 and the shareholders' meeting of COSMO Pharmaceuti-

cals N.V. on 17 May 2016. The Merger became effective at 00:00 CET on 18 May 2016. At 

that point in time, COSMO Pharmaceuticals S.A. disappeared and COSMO Pharmaceuticals 

N.V., having its statutory seat in the Netherlands and its place of effective management, cen-

tral administration and the core of the business in Ireland, acquired all assets and liabilities of 

COSMO Pharmaceuticals S.A. as a result of that Merger. The statutory seat of COSMO 

Pharmaceuticals N.V. is Amsterdam, the Netherlands and its office address is Riverside II, Sir 

John Rogerson’s Quay, Dublin 2, Ireland. The first trading date of the shares under the new 

ISIN NL0011832936 is 18 May 2016 and the first settlement date is 20 May 2016. 

This information document (the “Document”) contains certain technical information regard-

ing the capital structure and the shares of COSMO Pharmaceuticals N.V. The purpose of this 

Document is to give the shareholders of COSMO Pharmaceuticals N.V. background infor-

mation on the new legal regime applicable after the Merger. This Document contains selected 

information in respect of which COSMO Pharmaceuticals N.V. believes is important to know 

for the shareholders, but it is not a comprehensive review of the laws of the Netherlands ap-

plicable to companies and it does also not address anything that may have changed as a result 

of the Merger.  

COSMO Pharmaceuticals N.V. therefore asks its shareholders to obtain professional advice 

from independent Dutch counsel to fully understand the implications of Dutch law and, 

where applicable, Irish law.  

DEFINITIONS 

In this Document, the Company uses the following definitions: 

“Articles of Association” means the articles of association of the Company effective as of the 

Merger. 

“Board of Directors” means the board of directors of the Company. 

“Company” means COSMO Pharmaceuticals N.V., a Dutch public limited company, which 

was acquiring company in a Merger with COSMO Pharmaceuticals S.A., that became effec-

tive at 00:00 CET on 18 May 2016. 
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“Disappearing Company” means COSMO Pharmaceuticals S.A., a Luxembourg public lim-

ited company, which was disappearing company in the Merger with the Company, that be-

came effective at 00:00 CET on 18 May 2016. 

“Merger” means the merger between COSMO Pharmaceuticals S.A. and COSMO Pharma-

ceuticals N.V. in accordance with the Merger Plan. 

“Shareholders' Meeting” means the general meeting of shareholders of the Company. 

RISK RELATED TO THE SHARES AND THE CAPITAL STRUCTURE 

In addition to the other information contained in this Document, the Company points to some 

risks related to the capital structure and the shares. This list cannot serve as a substitute for 

individual advice and information tailored to the requirements, objectives, experience, 

knowledge and circumstances of each shareholder. The risks mentioned below do not purport 

to be an extensive and comprehensive list of all possible risks relating to the capital structure 

and the shares. Additional risks may have an impact on the capital structure or the shares. The 

Company has not extended the list of risks since risks already existed prior to the Merger, 

such that they are (including those mentioned below) not specific to or related to the Merger.  

Shareholders may not be able to exercise pre-emptive rights: The Articles of Association 

provide that, when shares are issued, each existing shareholder shall have a pre-emptive right 

in proportion to the aggregate nominal value of its shares, unless limited or excluded as de-

scribed below. No pre-emptive right shall apply if shares are paid for in kind or in respect of 

shares which are issued to employees of the Company or to employees of a group company. 

For further details see Description of the Share Capital and the Shares of the Company after 

the Merger - Description of the ordinary shares - Pre-emptive rights. 

Due to laws and regulations in their respective jurisdictions, however, shareholders of the 

Company outside the Netherlands may not be able to exercise their pre-emptive rights unless 

local securities laws have been complied with. We cannot assure you that the Company will 

take any action to register or otherwise qualify the offering of pre-emptive rights or shares 

under the law of any jurisdiction where the offering of such rights is restricted. If holders of 

shares in such jurisdictions are unable to exercise their pre-emptive rights, their ownership 

interest in the Company will be diluted. 

The future issuance of equity or debt securities that are convertible into equity could dilute 

the share capital: The Company may choose to raise additional capital depending on market 

conditions or strategic considerations. To the extent that additional capital is raised through 

the issuance of equity or other securities that are convertible into equity, the issuance of these 

securities could, depending on the specific circumstances, dilute a shareholder's holding of 

shares.  

The Company is a holding company with no operations - whether the Company can dis-

tribute dividends depends on the ability of the subsidiaries to distribute dividends. Such div-

idends may be subject to withholding taxes. As a result, the Company may not be able to 

pay, maintain or increase the dividends paid, if any: We are a holding company without any 

significant operations of our own and much of our income depends on dividends from our 

operating subsidiaries. The dividend we can distribute depends on both the earnings of our 

subsidiaries and their ability to distribute those earnings. Dividends distributed by our operat-

ing entities may be subject to withholding taxes. If our operating entities are required to with-
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hold income tax on dividends paid, this would have a material effect on our profitability. The 

applicable tax rates and exemptions may change in the future. Any change in our tax status or 

in tax legislation or its interpretation could affect the value of our investments in the subsidi-

aries, our ability to provide returns to shareholders and/or alter the post-tax returns of share-

holders. As almost all operational profits are generated by our subsidiaries, we may not be 

able to pay, maintain or increase the dividends paid, if any. The Board of Directors may de-

termine that all or part of the Company’s profits shall be added to the reserves. Any remaining 

profits shall be at the disposal of the Shareholders Meeting, who may resolve to distribute 

such profits as dividends. However, if the Company has issued preferred shares, then out of 

the profits remaining after reservation, if any, first a dividend shall be distributed on the pre-

ferred shares of (a) a percentage equal to the higher of (x) twelve (12) months LIBOR as pub-

lished by the ICE Benchmark Administration Limited or (y) twelve (12) months EURIBOR as 

published by European Money Markets Institute, and (b) a premium to be determined by the 

Board of Directors in line with market conditions on the date the preferred shares were first 

issued. However, if preferred shares have been paid-up from the Company’s distributable part 

of the equity, then no dividend shall be distributed on the preferred shares until three (3) years 

after the first issuance of such preferred shares. After three (3) years a total dividend of one 

thousand euro (EUR 1,000.00) will be paid on the preferred shares to be divided pro rata on 

all issued preferred shares. Any remaining profits shall be at the disposal of the Shareholders 

Meeting and can be distributed as dividends to the shareholders or added to the reserves, albe-

it that the holders of preferred shares shall not be entitled to any further distributions. 

If the Company qualifies as tax resident in the Netherlands, it may have to withhold with-

holding taxes on dividend payment on the shares: We are of the view that the Company is a 

tax resident of Ireland and not of the Netherlands. Should this not be correct and should the 

Company qualify as tax resident in the Netherlands, the Company may be under an obligation 

to withhold withholding tax of 15% on distributions, which include (among others) (see also 

Tax Considerations - Dutch Tax Considerations - Dividend Withholding Tax):  

 the distribution of profit, under any name or in any form; 

 amounts that the Company pays upon the repurchase of shares in excess of the average 

capital recognized as paid-up for Dutch dividend withholding tax purposes (see below) 

on those shares, other than share repurchases performed for temporary investment pur-

poses; 

 amounts the Company distributes to holders of the shares upon liquidation in excess of 

the average capital recognized as paid-up for Dutch dividend withholding tax purposes 

on those shares;  

 the nominal value of shares that are issued to holders of the shares or an increase in the 

nominal value of their shares to the extent that capital has not been contributed or will 

not be contributed onto those shares; and 

 partial repayment of capital contributed on shares that is not recognized as paid-up for 

Dutch dividend withholding tax purposes or that is recognized as paid-up for Dutch div-

idend withholding tax purposes to the extent there are qualifying profits (zuivere winst), 

including anticipated profits that have yet to be realized, unless the repayment is made 

pursuant to a prior decision to that effect by the general meeting of shareholders and the 
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nominal value of the shares is reduced by the same amount pursuant to an amendment 

of the articles of incorporation of the Company. 

Ultimately, there may be a risk of double taxation. 

DESCRIPTION OF THE SHARE CAPITAL AND THE SHARES OF 

THE COMPANY AFTER THE MERGER 

Capital Structure 

Share capital 

Authorized share capital: Under Dutch law, a company's authorized share capital sets out the 

maximum number of shares that the company may issue without amending its articles of as-

sociation. Under the Articles of Association, the Company's authorized capital amounts to 

EUR 18,744,677.64 and is divided into 36,047,457 ordinary shares, each with a nominal value 

of EUR 0.26 and 36,047,457 preferred shares, each with a nominal value of EUR 0.26.  

The concept of conditional share capital is not known under Dutch law and thus there is no 

and will be no conditional share capital. Further, also the concept of authorized share capital 

as known under Swiss law deviates from the concept applicable under Dutch law. 

Amount, nominal value of shares: The issued share capital of the Company after the Merger is 

equal to the issued share capital of the Disappearing Company and will amount to EUR 

3,748,935.58, represented by 14,418,983 ordinary shares, with a nominal value of EUR 0.26 

each.  

All ordinary shares in the capital of the Company issued and outstanding after the Merger will 

be fully paid-up. No preferred shares are issued and outstanding.  

Authorization of the Board of Directors to issue share capital: In accordance with Dutch law 

and the Articles of Association, shares shall be issued pursuant to a resolution passed by the 

Shareholders' Meeting, upon the proposal of the Board of Directors containing the price and 

further terms and conditions of the issue. 

Under the Articles of Association, the Shareholders' Meeting may delegate the authority to 

issue shares to the Board of Directors, for a fixed period not exceeding five years and in a 

resolution specifying the number of shares that may be issued and any further conditions. 

Such designation may be renewed each time for a period not exceeding five years. 

According to the Articles of Association the Board of Directors is authorized to resolve a cap-

ital increase up to a maximum number of 3,604,745 ordinary shares in the capital of the Com-

pany with an aggregate nominal value of EUR 937,233.70 through the issue of ordinary 

shares. Each such ordinary share must be reserved for the execution of the Company's em-

ployee stock ownership plan for directors, employees, co-workers and administrators of the 

Company or of a group company. The authorization lasts for a period of 18 months from the 

date of the Merger.  

In addition to, and independently from the authorization mentioned in the immerdiately pre-

ceding paragraph, according to the Articles of Association the Board of Directors is author-

ized to resolve a capital increase of up to a maximum number of 3,604,745 ordinary shares in 

the capital of the Company with an aggregate nominal value of EUR 937,233.70 through the 



 

 

5 

issue of ordinary shares. Such authorization lasts for a period of 18 months from the date of 

the Merger.  

Finally, according to the Articles of Association the Board of Directors is authorized to re-

solve to issue preferred shares or to grant the right to subscribe for preferred shares up to the 

maximum of 36,047,457 preferred shares with an aggregate nominal value of 

EUR 9,372,338.82. Such authorization lasts for a period of 18 months starting on the date of 

the Merger.  

Classes of shares and other instruments: Within the Merger, the Company will only issue 

ordinary shares. The Company may also issue preferred shares. No instruments convertible 

into shares of the Company are issued and outstanding, except for an employee stock option 

plan which permits the beneficiaries to subscribe for up to 638,000 ordinary shares of the 

Company (“ESOP”). 

Rights attached to ordinary shares: Each ordinary share of the Company entitles the holder 

thereof to the same dividend rights, voting rights and information rights as other holders of 

such ordinary shares. At the general meeting each ordinary share entitles its holder to one 

vote. 

Rights attached to preferred shares: Each preferred share of the Company entitles the holder 

thereof to the same dividend rights, voting rights and information rights as other holders of 

such preferred shares. At the general meeting each preferred share entitles its holder to one 

vote. 

Treasury shares: The Company held 315,447 treasury (ordinary) shares for the benefit of the 

ESOP, which were transferred prior to the Merger to Cosmo Technologies Ltd. It is intended 

that these ordinary shares will be repurchased by the Company. 

Changes in share capital 

The provisions of the Articles of Association in respect of changes to capital are in conformity 

with applicable Dutch law provisions. 

Convertible bonds and options 

There is no convertible bond issued by the Company and outstanding. 

The Company has granted to beneficiaries rights to subscribe up to 638,000 ordinary shares 

under the ESOP. The Company has not granted other options to subscribe for ordinary shares. 

Description of the ordinary shares 

The ordinary shares 

Shares number and ISIN: The ISIN of the shares in COSMO Pharmaceuticals S.A. is 

LU1202320294, the Swiss security number is 26685187 and the ticker symbol is COPN. The 

ISIN of the shares in COSMO Pharmaceuticals N.V. is NL0011832936, the Swiss security 

number is 32590356 and the ticker symbol is COPN. 

Form of the shares: The shares in COSMO Pharmaceuticals S.A. were issued in book entry 

form according to Luxembourg law. Shares were centralized in the central security depository 

system managed by LuxCSD. After the Merger, the shares in COSMO Pharmaceuticals N.V. 
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now exist in book entry form according to Dutch law. Shares are centralized in the central 

security depository system managed by Euroclear. 

Share certificates: No share certificates will be issued and share certificates will not be avail-

able for physical delivery. 

Information on resolutions, authorizations and approvals by virtue of which the shares have 

been or will be issued: The shares in COSMO Pharmaceuticals N.V. will be allotted as a re-

sult of the Merger. COSMO Pharmaceuticals S.A. will be deregistered from the Luxembourg 

Trade and Companies Register as a result of the Merger. 

Share transfers: The transfer of shares is effected by corresponding entry in securities ac-

counts, which record the transfer of financial instruments opened with authorized financial 

intermediaries and in accordance with the applicable laws. The shares will be freely transfera-

ble and no limitations on transfer and no voting right restrictions apply. 

General meetings 

The annual general meeting of the Company's shareholders must be held within six months 

from the close of each financial year. In accordance with the Articles of Association, at this 

general meeting certain subjects shall be considered, including but not limited to the written 

annual report prepared by the Board of Directors on the course of business of the Company 

and the conduct of its affairs during the past financial year, the adoption of the Company's 

annual accounts, appropriation of the result of the past financial year and discharge of the 

members of the Board of Directors in respect of their management during the previous finan-

cial year. 

Extraordinary general meetings of the Company's shareholders shall be convened as often as 

deemed necessary by the Board of Directors or at the request to the Board of Directors by one 

or more shareholders jointly representing at least one-tenth of the issued share capital. 

General meetings of the Company's shareholders shall be held in Amsterdam, Haar-

lemmermeer (Schiphol Airport), Rotterdam or The Hague. They may not be held outside the 

Netherlands. The convening notice for a general meeting shall be given in accordance with 

applicable laws and stock exchange regulations. The notice is to be published in a Dutch 

newspaper and must be made available at the latest at the beginning of the notice period on 

the IR website of the Company. The date of the general meeting is also made available as 

early as it is set by the Company on the website of SIX Swiss Exchange. The notice shall al-

ways contain or be accompanied by the agenda for the meeting, or shall mention where such 

agenda can be obtained, which shall in any event be at the office of the Company. Items 

which have not been specified in the convening notice may be announced with due ob-

servance of the requirements set out in the Articles of Association. 

One or more shareholders of the Company, entitled to make such request according to the 

law, may request the Board of Directors in writing to include items for the meeting in the 

agenda, at least sixty days before the date on which the meeting is convened. No valid resolu-

tions can be adopted at a general meeting of the Company's shareholders in respect of subjects 

which are not mentioned in the agenda. 

The Company's shareholders are only entitled to attend the general meeting in person, or rep-

resented by a person holding a written proxy, to address the meeting and to vote at the meet-
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ing, if the shareholder has lodged documentary evidence to the Board of Directors of his vot-

ing rights. For these purposes, the Board of Directors shall set a record date on the twenty-

eighth day before the general meeting by which date the shareholder needs to register as such 

in a register (or one of more parts thereof) designated by the Board of Directors. The registra-

tion process is described in the notice for the general meeting. 

At the general meeting, each share entitles its holder to one vote. Unless another majority is 

prescribed under Dutch law or in the Articles of Association, resolutions of the Shareholders' 

Meeting shall be adopted by an absolute majority of votes cast in a meeting. 

Approval of share issuances 

In accordance with Dutch law and the Articles of Association, shares shall be issued pursuant 

to either (i) a resolution passed by the Shareholders' Meeting, upon the proposal of the Board 

of Directors containing the price and further terms and conditions of the issue, or (ii) by the 

Board of Directors (see above under caption Capital Structure - Share Capital – Authoriza-

tion of the Board of Directors to issue share capital). 

Voting right and related rights 

See above under caption Capital Structure - Share Capital - Rights attached to ordinary 

shares and under caption Capital Structure - Share Capital - Rights attached to preferred 

shares. 

Dividends, allocation of annual net profits and other financial rights 

There is no interruption in the entitlement to dividends after the Merger.  

The Company is a holding company without any significant operations of its own and much 

of its income depends on dividends from its operating subsidiaries. The dividend it can dis-

tribute depends on both the earnings of its subsidiaries and their ability to distribute those 

earnings. Dividends distributed by its operating entities may be subject to withholding taxes. 

If its operating entities are required to withhold income tax on dividends paid, this would have 

a material effect on the Company’s profitability. Any change in the Company’s tax status or 

in tax legislation or its interpretation could affect the value of its investments in the subsidiar-

ies, its ability to provide returns to shareholders and/or alter the post-tax returns of sharehold-

ers. As almost all operational profits are generated by its subsidiaries, the Company may not 

be able to pay, maintain or increase the dividends paid, if any. 

Pre-emptive rights 

In accordance with Dutch laws, each holder of ordinary shares has a pre-emptive right in case 

of issuance by the Company of additional ordinary shares, except in the following instances: 

(i) the shares are paid for in kind, for example the contribution of shares in another listed 

company; 

(ii) when shares are issued to employees of the Company or to employees of a group 

company; or 

(iii) the pre-emptive right is limited or excluded. 

The Shareholders' Meeting or the Board of Directors, if so designated by the Shareholders' 

Meeting, shall determine in the resolution to issue the shares the manner in which and the 
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term during which pre-emptive rights may be exercised.  

In addition, the pre-emptive rights may be restricted or excluded. The proposal thereto shall 

explain the reasons for the proposal and the choice of the intended issue price in writing. Re-

striction or exclusion of the pre-emptive rights shall be effected pursuant to a resolution of the 

Shareholders' Meeting upon the proposal of the Board of Directors, unless the Board of Direc-

tors is authorized thereto by the Shareholders' Meeting. 

The Shareholders' Meeting may designate the Board of Directors for a fixed period not ex-

ceeding five years as the body authorized to restrict or to exclude the pre-emptive rights, pro-

vided that such a designation shall only be possible if the Board of Directors is also or simul-

taneously designated as the body authorized to issue shares. The designation may be renewed 

each time for a period not exceeding five years.  

A resolution of the Shareholders' Meeting to limit or exclude pre-emptive rights or to desig-

nate the Board of Directors as the body with that power must be passed by an absolute majori-

ty of the votes cast or by a majority of at least two-thirds of the votes cast if less than half of 

the issued capital is represented at the Shareholders' Meeting.  

According to the Articles of Association the Board of Directors shall be irrevocably author-

ized to limit or exclude pre-emptive rights on any issue of shares for a period of 5 years as of 

the Merger becoming effective.  

Minority shareholders’ rights 

The Articles of Association do not include provisions that differ from applicable Dutch law 

provisions. The shareholders have, amongst others, the following rights in the context of 

Shareholders' Meetings: 

(i) right to attend to all Shareholders' Meetings, and ask questions before and during the 

Shareholders' Meeting; 

(ii) right to vote; 

(iii) one or several shareholders holding together 3% of the share capital can request that 

items be added to the agenda of a Shareholders' Meeting. The request must be submit-

ted in writing and at least sixty days before the date on which the meeting is convened; 

and 

(iv) one or several shareholders representing 10% of the share capital may request the 

Board of Directors to convene a Shareholders' Meeting. 

Company and shareholders’ action against the Board of Directors 

The directors are liable towards the Company for damages caused by a breach of the directors' 

duties owed to the Company. The directors are also liable towards third parties for damages 

caused by the violation of obligations of the directors deriving from the Articles of Associa-

tion or Dutch company law. 

The Board of Directors 

The Board of Directors is charged with the management of the Company, subject to the re-

strictions contained in the Articles of Association. 
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The Board of Directors shall consist of one or more executive directors and two or more non-

executive directors. There shall be not more than eleven directors, including executive and 

non-executive directors. The Shareholders’ Meeting shall appoint the directors. The Share-

holders’ Meeting may confer titles to any of the members of the Board of Directors. The Gen-

eral Meeting may also confer the title “Chief Executive Officer” or abbreviated “CEO” to one 

of the executive directors of the Board of Directors and the title “Chairman” to one of the 

non-executive directors. 

The Board of Directors is entitled to represent the Company. The Company shall furthermore 

be represented by each the Chief Executive Officer and the Chairman acting independently. 

Conflicts of interests 

Under Dutch law and the Articles of Association, a director of the Company who has a direct 

or indirect personal interest that conflicts with the Company's interest may not take part in the 

relevant deliberations or decision-making by the Board of Directors. If no resolution can be 

adopted by the Board of Directors as result thereof, such resolution must be adopted by the 

Shareholders' Meeting or by a legal body as appointed by the Shareholders' Meeting for that 

purpose, which corporate body may also be the Board of Directors. 

Pursuant to the SIX Swiss Exchange Directive on Disclosure of Management Transactions 

(Richtlinie betreffend Offenlegung von Management-Transaktionen), members of the board of 

directors and of the management of a company listed on the SIX Swiss Exchange are required 

to report, inter alia, transactions they carried out directly or indirectly in shares, call and put 

options and conversion and similar rights with respect to shares to the company. The Compa-

ny has adopted corresponding internal rules and regulations. 

Borrowing powers 

The Board of Directors has exclusive authority to approve borrowing either in the form of 

loans, or debt securities, except with respect to debt securities convertible into shares of the 

Company for which the approval of the Shareholders' Meeting is required, and has been given 

(see above under caption Capital Structure - Share Capital – Authorization of the Board of 

Directors to issue share capital). 

Repurchase of shares 

The Company may not subscribe for shares in its own share capital. However, the Company 

has the right to acquire fully paid-up shares against payment of a consideration provided: 

 the Company's total equity less the acquisition price is not less than the sum of the paid 

and called-up part of the share capital and the reserves which must be maintained by law 

or under the Articles of Association; 

 the aggregate nominal value of the shares to be acquired and of those already held by the 

Company and its subsidiaries and of those for which the Company and its subsidiaries 

hold a right of pledge does not exceed half of the issued share capital; and 

 the Shareholders' Meeting has authorized the Board of Directors to do such acquisition.  

An authorization by the Shareholders' Meeting will be valid for no more than eighteen months 

and shall stipulate the number of shares that may be acquired, how the shares may be acquired 

and the upper and lower limit of the acquisition price. 
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The authorization of the Shareholders' Meeting as referred to above is not required in the 

event the Company acquires any shares listed on a stock exchange in order to transfer such 

shares to employees of the Company or of a group company pursuant to a plan applicable to 

such employees. 

Under Dutch law and the Articles of Association, the Company is not entitled to any distribu-

tions on treasury shares. Furthermore, no voting rights may be exercised for any shares held 

by the Company or its subsidiaries unless such shares are subject to the right of usufruct or to 

a pledge in favor of a person other than the Company or its subsidiaries and the voting rights 

are vested in such pledgee or usufructuary prior to the shares being held by the Company or 

its subsidiaries. The Company or its subsidiaries may not exercise voting rights in respect of 

shares for which it or its subsidiaries have a right of usufruct or a pledge. 

Duration and liquidation 

The Company has an unlimited duration. The Company may be dissolved by a resolution of 

the Shareholders' Meeting. Pursuant to the Articles of Association, in the event of liquidation 

of the Company, it shall be wound up by the Board of Directors, unless the Shareholders' 

Meeting, upon the proposal of the Board of Directors, decides otherwise. The Shareholders' 

Meeting shall decide on the compensation of the liquidators. During liquidation, the provi-

sions of the Articles of Association will remain in full force as far as possible. 

The balance of the Company's assets after its debts have been paid shall be distributed to the 

Company's shareholders in proportion to their shareholdings. No distribution upon liquidation 

shall be made to the Company itself for shares which the Company holds in its own share 

capital. 

Disclosure of principal shareholders 

Art. 120 of the Swiss Financial Market Infrastructure Act ("FMIA") requires the disclosure of 

major shareholders as set out in that provision and the corresponding ordinances. 

Tender offers – mandatory tender offer rules 

During the current and the previous business years, no tender offers were submitted for the 

shares of the Company by third parties, and the Company did not submit any public tender 

offers for the shares of a third party. We would like to draw your attention to the decision tak-

en by the Swiss Takeover Board on the qualification of the possibility to sell the shares in the 

then Italian company COSMO Pharmaceuticals S.p.A. as a result of the planned relocation of 

the Italian entity to Luxembourg: http://www.takeover.ch/transactions/document/id/2648. 

Art. 125 et seqq. FMIA and the corresponding ordinances on public tender offers apply to the 

Company. However article 29 of the Articles of Association provides that the acquirer of 

shares in the Company is not required to present a public tender as regulated by articles 135 

and 163 FMIA (Opting-Out). 

PROTECTIVE MEASURES 

Delegation authority 

In the Articles of Association the Board of Directors has been granted the authority to issue 

preferred shares and the right to subscribe for preferred shares up to the maximum as set out 

in the Articles of Association for a period of eighteen (18) months. 
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The Stichting Preferred Shares COSMO Pharmaceuticals (the “Foundation”) can subscribe 

for preferred shares pursuant to the call option agreement to be entered into between the 

Company and the Foundation, in the event of a hostile event as further set out in the objec-

tives and purpose clause of the Foundation. 

Foundation 

The Foundation will be incorporated under Dutch law on the same day the notarial deed of 

merger will be executed before the Dutch civil-law notary. The Foundation may exercise the 

call option under the terms and conditions as set out in the call option agreement, provided 

that such exercise is in accordance with its objectives and purpose as set out in the articles of 

association of the Foundation and Dutch corporate law.  

The objectives and purpose of the Foundation are to promote the interests of the Company, 

the enterprise affiliated with it and all involved, resisting, among other things, as much as 

possible all influences which could threaten the continuity, independency or identity of the 

same. Without limiting the generality of the foregoing, the objectives and purpose of the 

Foundation shall include preventing an unsolicited bid for the Company’s outstanding ordi-

nary shares and preventing any situation whereby material changes in the strategy of the 

Company and/or changes in the composition of the Board of Directors may be effected with-

out the Board of Directors having had the opportunity to explore alternatives, or to take any 

appropriate action, including where appropriate consulting with advisors and experts, other 

third parties and/or the party making such bid or advocating such changes. 

The Foundation shall exercise the voting rights attached to the preferred shares issued to the 

Foundation, independently and at its sole discretion, in accordance with its objectives and 

purpose as set out in its articles of association and Dutch corporate law. 

The Foundation shall pursue its objectives and purpose by:  

(i)  the acquisition and holding of preferred shares in the capital of the Company;  

(ii)  exercising the rights attached to such preferred shares, including but not limited to the 

voting on such preferred shares - whether or not pending legal proceedings - including 

but not limited in respect of those resolutions included in section 2:107a of the Dutch 

Civil Code; and 

(iii)  obtaining financing to the extent necessary, in order to allow the Foundation to pay up 

the preferred shares if and when issued to the Foundation, and the provision of security 

and/or guarantees in connection with any such financing. 

The maximum number of preferred shares issued to the Foundation as a result of such sub-

scription, or a series of subscriptions, shall in no event be more than 100% of the Company's 

issued share capital immediately prior to the exercise of the call option, minus one share, 

which will entitle the Foundation to 50% minus one vote of the voting rights after the issu-

ance of such preferred shares.  

The preferred shares can be paid up partially or in full:  

(i) by using a credit facility; and/or  

(ii)  from the Company's distributable part of its equity.  
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Within twenty-four (24) months following the issuance of preferred shares to the Foundation, 

a Shareholders Meeting must be held to consider the cancellation and repurchase of the pre-

ferred shares. If the Shareholders Meeting does not thereby resolve to cancel or repurchase the 

preferred shares, another Shareholders Meeting will be held within six (6) months of the pre-

vious meeting until such time as no more preferred shares remain issued, in which meetings 

the Foundation shall exercise the voting rights in conformity of the above. 

The call option agreement 

The call option agreement sets out the terms and conditions under which the call option can 

be exercised by the Foundation. In the call option agreement the Company grants the Founda-

tion the right to subscribe for preferred shares. The call option is continuous in nature and the 

Foundation is entitled to exercise the call option repeatedly, on a revolving basis. The Foun-

dation can never hold more than fifty percent (50 %) minus one vote of the voting rights after 

the issuance of such preferred shares.  

The board of the Foundation 

The board of the Foundation consists of the following members: 

(i)  Gerald Herz; 

(ii)  Maurizio Baldassarini; and 

(iii)  Dieter A. Enkelmann. 

The board of the Foundation is in compliance with the criteria of independence as set out in 

Dutch corporate law for similar foundations.  

TAX CONSIDERATIONS 

Irish Tax Considerations 

The following is a general summary of certain Irish tax consequences applicable to both Irish 

tax resident and non-Irish residents as a result of the holding and disposal of ordinary shares 

in the Company where it is considered a resident of Ireland for the purposes of Irish tax. It is 

based on existing Irish law and our understanding of the practices of the Irish Revenue Com-

missioners on the date of this document. Legislative, administrative or judicial changes may 

modify the tax consequences described below. The discussion below is included for general 

information purposes only. 

Please note that this summary does not constitute tax advice and is intended only as a general 

guide. Furthermore, this information applies only to our shares that are held as capital assets 

and does not apply to all categories of shareholders, such as dealers in securities, trustees, 

insurance companies, collective investment schemes or shareholders who have, or who are 

deemed to have, acquired their shares by virtue of an office or employment. 

This summary is not exhaustive and shareholders should consult their own tax advisers as to 

the tax consequences of acquiring, holding and disposing our ordinary shares in their particu-

lar circumstances. 
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Dividend Withholding Tax:  

As an Irish resident Company, Irish dividend withholding tax, or DWT, (currently at a rate of 

20%) will arise in respect of dividends or other distributions (including deemed distributions) 

paid by the Company unless an exemption applies. A deemed distribution for these purposes 

would include, among others, a payment made on the redemption, repayment or purchase of 

its own shares by a company except for such payments made by a quoted company in certain 

circumstances. Where DWT does arise in respect of dividends, the Company is responsible 

for deducting DWT at source and forwarding the relevant payment to the Irish Revenue 

Commissioners. 

An exemption from DWT is available on dividend payments made to certain non-Irish tax 

resident shareholders (“Exempt Non-Resident Shareholders”). Exempt Non-Resident Share-

holders must be resident in a Relevant Territory (i.e. a country with which Ireland has a dou-

ble tax treaty, which includes Switzerland, the United States, and all member states of the 

European Union other than Ireland). Exempt Non-Resident Shareholders include:  

 Individual shareholders (not being a company) who are not tax resident in Ireland and 

who are resident for the purposes of tax in a Relevant Territory; 

 Corporate shareholders resident for the purposes of tax in a Relevant Territory and 

which are not controlled (directly or indirectly) by Irish tax residents; 

 Corporate shareholders that are not resident in Ireland or a Relevant Territory, which 

are under the ultimate control of persons who are resident for the purposes of tax in a 

Relevant Territory (other than Ireland); or 

 Corporate shareholders, that are not resident for tax purposes in Ireland, the principal 

class of shares of which (or of its 75% parent or where wholly owned by two or more 

companies, each such company) is substantially and regularly traded on a stock ex-

change in Ireland, a recognized stock exchange in a Relevant Territory or on such oth-

er stock exchange approved by the Irish Minister for Finance, 

and provided that, in all cases noted above, the Exempt Non Resident Shareholder has provid-

ed a relevant Irish DWT declaration, as prescribed by the Irish Revenue Commissioners, to 

the Company or its agent before the record date for the first dividend to which they are enti-

tled. 

Distributions to Qualifying Intermediary: A distribution made by the Company to a “qualify-

ing intermediary” (e.g. a bank or stockbroking firm) approved by the Irish Revenue Commis-

sioners is exempt from Irish DWT if the ultimate beneficial owner is an Exempt Non-

Resident Shareholder. In such instances, the qualifying intermediary is required to identify the 

person who is beneficially entitled to the distribution and to ensure that the prescribed decla-

rations are in place in advance of the dividend payment. The Company must apply DWT to a 

distribution unless it has been notified by the qualifying intermediary that the distribution to 

be received by the qualifying intermediary is for the benefit of an Exempt Non-Resident 

Shareholder. 
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Other Non-resident Persons: Shareholders that do not fall within one of the categories men-

tioned above may fall within other exemptions from DWT. 

If a shareholder is exempt from DWT but receives a dividend subject to DWT, that share-

holder may be able to claim a refund of DWT from the Irish Revenue Commissioners subject 

to certain time limits. 

Irish Resident Shareholders: Irish tax resident or ordinarily resident individual shareholders 

will generally be subject to DWT in respect of dividends or distributions received from an 

Irish resident company. Irish tax resident individual shareholders will be allowed a tax credit 

for the amount of DWT suffered on the dividend against their Irish income tax charge on the 

dividend income. Irish tax resident corporate shareholders will generally be entitled to claim 

an exemption from DWT.  

Irish tax resident or ordinarily resident shareholders that are entitled to receive dividends 

without DWT must complete the relevant Irish DWT declaration form, as prescribed by the 

Irish Revenue Commissioners, and provide the declaration form to the Company or its agent 

before the record date for the first dividend to which they are entitled. 

Irish tax resident or ordinarily resident shareholders who are not entitled to an exemption 

from DWT and who are subject to Irish tax should consult their own tax adviser. 

Irish Income Tax on Dividends 

Non-Irish Resident Shareholders: A shareholder who is not resident or ordinarily resident for 

tax purposes in Ireland and who is entitled to an exemption from DWT, generally has no lia-

bility to Irish income tax on a dividend from an Irish resident company unless that shareholder 

holds the shares through a branch or agency which carries on a trade in Ireland. 

A shareholder who is not resident or ordinarily resident for tax purposes in Ireland and who is 

not entitled to an exemption from DWT, generally has no additional liability to Irish income 

tax unless that shareholder holds the shares through a branch or agency which carries on a 

trade in Ireland. The shareholder’s liability to Irish tax on the dividend is effectively limited to 

the amount of DWT already deducted by the Company. 

Irish Resident Shareholders: Irish resident or ordinarily resident individual shareholders may 

be subject to Irish income tax and income charges such as pay related social insurance (PRSI) 

and the Universal Social Charge (USC) on the gross amount of any dividends received from 

the Company, with a credit allowed for any DWT suffered on the dividend. Such shareholders 

should consult their own tax adviser. Irish resident corporate shareholders should generally 

not be subject to Irish corporation tax on dividends from the Company. 

Irish Stamp Duty 

Irish stamp duty will generally not be payable on transactions for cash in the Company’s 

shares, unless the transfer of the shares is related to either immoveable property situated in 

Ireland or any interest in such property or to shares or marketable securities of an Irish incor-

porated company. In such cases a 1% stamp duty charge will arise for the acquirer based on 

the transfer consideration for the shares. 
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Irish Tax on Chargeable Gains 

Non-residents of Ireland: A disposal of our shares by a shareholder who is not resident or 

ordinarily resident for tax purposes in Ireland should not give rise to Irish tax on any chargea-

ble gain realized on such disposal unless such shares are used, held or acquired for the pur-

poses of a trade carried on by such shareholder through a branch or agency in Ireland. 

Irish resident individuals/companies: A disposal of our shares by an Irish tax resident or ordi-

narily resident shareholder may, depending on the circumstances (including the availability of 

exemptions and reliefs), give rise to a chargeable gain or allowable loss for that shareholder. 

The rate of capital gains tax in Ireland is currently 33%. Unutilized capital losses from other 

sources generally can be used to reduce gains realized on the disposal of our shares. Transfers 

between Irish tax resident spouses will not give rise to any chargeable gain or loss for CGT 

purposes.  

A holder of our shares who is an individual and who is temporarily non-resident in Ireland 

may, under Irish anti-avoidance legislation, be liable to Irish tax on any chargeable gain real-

ized on a disposal during the period in which such individual is non-resident. 

Irish Capital Acquisitions Tax 

On a gift or inheritance of our shares, Irish capital acquisitions tax, or CAT, will arise only 

where either the disponer and/or the recipient is tax resident or ordinary resident in Ireland. 

Where both the disponer and the recipient are not Irish tax resident or ordinary resident, no 

Irish CAT will arise on a gift or inheritance of shares in the Company. The current rate of 

Irish CAT for gifts and inheritances is 33% and there are various thresholds which apply be-

fore CAT becomes applicable. Gifts and inheritances between spouses are not subject to CAT. 

Dutch Tax Considerations 

Dividend Withholding Tax 

The Company is of the view that it is not tax resident in the Netherlands and that therefore, it 

is under no obligation to withhold Dutch withholding tax on dividend payments and other 

distributions under the Dutch Dividend Tax Act of 1965 (Wet op de dividendbelasting 1965). 

See also Risk Related to the Shares and the Capital Structure - If the Company qualifies as 

tax resident in the Netherlands, it may have to withhold with-holding taxes on dividend 

payment on the shares. 

Other Taxes and Duties 

No turnover taxes or taxes of a documentary nature, such as capital tax, stamp or registration 

tax or duty, are payable by or on behalf of a holder of shares solely by reason of the acquisi-

tion, ownership, exercise and disposition of the shares. 

Residency 

A holder of Shares will not become resident, or deemed resident, in the Netherlands for tax 

purposes solely by reason of holding the shares. 
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Gift and Inheritance Taxes 

If a holder of shares disposes of shares by way of gift, in form or in substance, or if a holder 

of the shares who is an individual dies, no Dutch gift tax or Dutch inheritance tax, as applica-

ble, will be due unless: 

 the donor is, or the deceased was, resident or deemed to be resident in the Netherlands 

for purposes of Dutch gift tax or Dutch inheritance tax, as applicable; or 

 the donor made a gift of shares, then became a resident or deemed resident of the Neth-

erlands, and died as a resident or deemed resident of the Netherlands within 180 days of 

the date of the gift. 

For purposes of the above, a gift of shares made under a condition precedent (opschortende 

voorwaarde) is deemed to be made at the time the condition precedent is satisfied. 

RESPONSIBILITY FOR THIS DOCUMENT 

COSMO Pharmaceuticals N.V., having its statutory seat in Amsterdam, the Netherlands and 

its office address is Riverside II, Sir John Rogerson’s Quay, Dublin 2, Ireland declares that 

the information in this Document is correct to the best of its knowledge and that no material 

facts or circumstances have been omitted. COSMO Pharmaceuticals N.V. takes responsibility 

for the content of this Document. 
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